
HR and Employment Law in 
Independent and Private Schools

Minnesota Independent School Forum
September 28, 2016

Phyllis Karasov
Larkin Hoffman

8300 Norman Center Drive #1000
Minneapolis, MN 55437

952/896-1569   pkarasov@larkinhoffman.com

1



May 13, 2016 – U.S. Departments of Education 
and Justice issued a joint letter of “significant” 
guidance regarding interpretation of Title IX 
regulations as they apply to transgender use of 
school restrooms.

Transgender Bathrooms
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Interpretation – schools receiving Federal 
financial assistance must permit students to use 
sex-segregated activities and facilities according 
to their gender identity.

Transgender Bathrooms
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Title IX does not apply to independent  private 
schools that do not receive Federal assistance.

Transgender Bathrooms
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Participation in school lunch program does not 
mean the school receives Federal financial 
assistance.

Transgender Bathrooms
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August 21, 2016 – Texas Federal Court granted a 
nationwide  injunction prohibiting enforcement 
of the guidance until the U.S. Supreme Court 
rules.

Transgender Bathrooms
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Minnesota Department of Education forwarded 
the “Dear Colleague” letter with a note of 
agreement.

Transgender Bathrooms
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Fair Labor Standards Act (FLSA) requires 
minimum wage plus overtime for hours worked 
over 40 in a work week, except for “white collar” 
exemptions.

New FLSA Rules
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Exemptions usually require (but not always):

• Performance of exempt duties

• Paid on a salary basis at the minimum salary 
level

New FLSA Rules
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Changes effective December 1, 2016:

1. New salary threshold for most exemptions 
(“EAP” Exemptions”)
• $913/week ($47,476 annually)

Increase from $455/week ($23,660 annually)

• Quarterly catch up with nondiscretionary bonus up to 10% 
of required salary

New FLSA Rules
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Not Changed – Salary  basis does not apply to several 
exemptions:

• Teaching professionals

• Doctors

• Lawyers

• Outside sale professionals

New FLSA Rules
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2. New Threshold for Highly Compensated 
Employees

• $134,004

– Still must receive weekly wage of $913

– Still must perform at least one exempt duty 
and perform office or non-manual work

– Still permits one catch up discretionary 
payment each year (not quarterly)

New FLSA Rules
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3. Salary minimums will be automatically 
updated
• Every 3 years

• DOL will publish new rates 150 days before their new 
effective dates—expected to be January 1, 2020 and 
every 3 years thereafter

• Will be tied to 40th percentile of lowest wage census 
area (for the EAP exemptions)

• Will be tied to 90th percentile of all salaried workers 
(for the HCE exemption)

New FLSA Rules
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1. Executive Employees
a. Must be compensated on a salary basis.

b. Must have a primary duty of managing the enterprise or 
department or a subdivision of the enterprise.

c. Must customarily and regularly direct the work of at least 
two employees.

d. Must have the authority to hire or fire, or the employee’s 
suggestions and recommendations as to the hiring, firing 
or other change of status of employees must be given 
particular weight.

EAP Exemptions
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2. Administrative Employees
a. Must be compensated on a salary basis.

b. Must have a primary duty of the performance of office or 
non-manual work directly related to the management or 
general business operations of the employer.
i. Work directly related to the management or general business 

operations includes work in tax; finance; accounting; 
budgeting; auditing; marketing; research; safety and health; 
personnel management; human resources; employee benefits; 
public relations; and computer network, internet and database 
administration.

EAP Exemptions
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2. Administrative Employees (continued)

c. Primary duty must include the exercise of 
discretion and independent judgment with 
respect to matters of significance.

EAP Exemptions
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2. Administrative Employees in Educational 
Establishments
2. Must be compensated on a salary basis.

3. To meet the exemption, administrative employees who 
perform “academic functions directly related to 
academic instructions or training in an educational 
establishment” can be paid either (1) the minimum 
salary for EAP employees; or (2) a “salary that is at least 
equivalent to the entrance salary for teachers in the 
educational establishment” in which they are employed.

EAP Exemptions
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2. Administrative Employees in Educational 
Establishments (continued)

c. Must have a primary duty of performing 
administrative functions directly related to 
academic instruction or training in an 
educational establishment or department or 
subdivision thereof.

EAP Exemptions
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“Educational establishment” means an 
elementary or secondary school system, an 
institution of higher education or other 
educational institution.  No distinction is drawn 
between public and private schools, or between 
those operated for profit and those that are not 
for profit.

Administrative Employees in Educational 
Establishments
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The phrase “performing administrative functions 
directly related to academic instruction or 
training” means work related to the academic 
operations and functions in a school rather than 
to administration along the lines of general 
business operations.  Such academic 
administrative functions include operations 
directly in the field of education.

Administrative Employees in Educational 
Establishments
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Jobs relating to areas outside the educational 
field are not within the definition of academic 
administration.

Administrative Employees in Educational 
Establishments
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The regulations give examples of which 
positions do and do not perform academic 
administrative functions:

• Qualifying jobs – department heads and academic 
counselors and advisors, intervention specialists.

• Non-qualifying jobs – building maintenance, social 
workers, psychologists, lunch room managers, 
general business operations, human resources.

Administrative Employees in Educational 
Establishments
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3. Professional Employees

a. Must be compensated on a salary or fee basis.

EAP Exemptions
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3. Professional Employees (continued)

b. Must have a primary duty of:

i. work requiring knowledge of an advanced type in a 
field of science or learning customarily acquired by 
prolonged, specialized, intellectual instruction and 
study, or

ii. work that requires invention, imagination, originality 
or talent in a recognized field of artistic endeavor 
(fields such as music, writing, acting and the graphic 
arts), or

EAP Exemptions
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3. Professional Employees (continued)

b. Must have a primary duty of:

iii. teaching in a school system or educational institution, 
or

iv. work as a computer systems analyst, computer 
programmer software engineer, or other similarly-
skilled worker in the computer field.

EAP Exemptions
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3. Professional Employees (continued)

c. An exempt professional employee must perform 
work requiring the consistent exercise of 
discretion and judgment, or requiring invention, 
imagination or talent in a recognized field of 
artistic endeavor.

EAP Exemptions
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“Employed in a bona fide professional capacity” 
means any employee with a primary duty of 
teaching, tutoring, instructing or lecturing in the 
activity of imparting knowledge and who is 
employed and engaged in this activity as a 
teacher in an educational establishment.

Teacher
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The compensation requirements of a minimum 
salary level and payment on a salary basis do 
not apply to employees engaged as teachers.

Teacher
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• Regular academic teachers

• Teachers of kindergarten or nursery school

• Vocal or instrumental music instructors

• Individuals who are engaged as teachers but 
also spend a considerable amount of their 
time in extra curricular activities

Exempt Teachers Include:
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The possession of an elementary or secondary 
teacher’s certificate qualifies for the exemption.

Exempt Teachers
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Private schools and public schools are not uniform in 
requiring a certificate for employment as an 
elementary or secondary school teacher.  A teacher 
who is not certified may be exempt if he/she is 
employed as a teacher by the employing school.

Exempt Teachers
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• Paid a predetermined flat amount each week 
employee works, regardless of the amount 
worked.

• Cannot be reduced if employee is available to 
work.

• Cannot be reduced because of quality or 
quantity of work performed.

What is Compensated on a Salary Basis?
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• Only certain deductions from pay are 
permitted.  The exemption can be lost if other 
deductions are taken.

– Permissible deductions include:

What is Compensated on a Salary Basis?
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1. Full day absences for personal reasons of employee.

2. Full day absences for sickness or disability, pursuant 
to bona fide plan to provide compensation for such 
absences, and where employee has exhausted the 
number of allowable compensable absences, and 
where the employee is not yet eligible for paid time.

3. Amounts to offset payments to employee for jury 
service, witness fees or military service.

Permissible deductions include:
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4. Fines for safety rule infractions.

5. Full day absences when suspended in accordance with 
written disciplinary rules.

6. Partial week worked during employee’s first and last 
week of work.

7. Proportionate deductions for FMLA leave.  An employee 
who normally works 40 hours who takes off 4 hours for 
FMLA leave may be subject to a 10% reduction in salary 
during the week FMLA is taken.

Permissible deductions include: (cont.)

35



• Raise salaries to maintain exemption.

• Pay current salaries, with overtime after 40 
hours (for employees with regular schedule).

• Reorganize workloads, adjust schedules or 
spread work hours.

• Adjust wages and overtime so that the total 
amount paid to the employee remains largely 
the same.

Options
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Please contact Phyllis Karasov

(952) 896-1569

pkarasov@larkinhoffman.com

QUESTIONS?
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